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Issues concerning civil litigation are a constant in the life of the real estate attorney and
the title insurer. Although some matters can be fairly simple and straightforward, others
can be complex and even daunting. Court orders and appeals surely fall in the latter
category. Indeed, two commentators did not exaggerate when they described one
issue concerning appeals as “A Deadly Trap for the Unwary.” This article is intended
to guide the real estate attorney and the title insurer as they cautiously navigate the
labyrinth of pending proceedings, court orders, and appeals.

Supreme Court Rule 304(a)

Example: Seller hires Broker to help him find a buyer for his house. The home is fairly
unique in that there is an elaborate machine shop in a separate outbuilding. Broker
spends considerable time looking for a buyer and eventually finds one. As the house is
rather expensive, Seller and Buyer enter into an installment agreement to purchase the
home, and a memorandum of the agreement is recorded. Seller refuses to pay Broker
for his services, and Broker sues Seller. Broker's complaint includes two claims for
relief. The first is for breach of contract; the second is for the enforcement of a
commercial real estate broker's lien." After Broker files her complaint, she records both
her lien and lis pendens against the property.” The two documents are recorded after
the recording date of the memorandum of installment contract. The circuit court
eventually issues a one-sentence order declaring that “the commercial broker’s lien of
Broker is subordinate to the lien of the installment agreement executed by and between
Seller and Buyer.” Five weeks later, the title examiner is asked to issue an owner’s title
policy insuring the contract purchaser’s interest in the land. The examiner is asked to
date the policy after the recording date of the broker’s lien and lis pendens, thereby
covering the most recent installment payment. He is also asked to waive the lien and
court proceeding from the title policy. The examiner vaguely remembers that orders
can be waived if there is no appeal filed within thirty days. Can he now safely waive the
lien and proceeding?



No, the examiner should not waive the lien and proceeding from the title policy. See
Supreme Court Rule 304(a), which states that

if multiple parties or multiple claims for relief are involved in an action, an
appeal may be taken from a final judgment as to one or more but fewer
than all of the parties or claims only if the trial court has made an express
written finding that there is no just reason for delaying either enforcement
or appeal or both. . . . In the absence of such a finding, any judgment that
adjudicates fewer than all the claims or the rights and liabilities of fewer
than all the parties is not enforceable or appealable and is subject to
revision at any time before the entry of a judgment adjudicating all the
claims, rights, and liabilities of all the parties.

When the court issues an order appropriately containing the so-called “magic language”
of Rule 304(a) (no just reason . . .), the court starts the judicial clock running for a thirty-
day appeal period." But the one-sentence order in the Example does not contain the
magic language. Thus, there is no thirty-day appeal period at all. The opposing party
could file a motion to reconsider or other challenge to the order at any time. The court
would be free to reexamine the facts and issue a revised order.

Note, however, that Rule 304(a) is applicable to multiple parties or multiple claims for
relief. |f Broker had sued solely to enforce her broker’s lien, the court’s order would
have been a final order that would have been subject to the thirty-day appeal period.
(See summary below.)"

Example: Adam lives in a home with a large yard. Adam hires Ben to mow his grass
for the summer while he is away in Europe. When Adam comes back, he refuses to
pay Ben. Ben files a cause of action for enforcement of an “equitable lien” and records
a lis pendens.” Meanwhile, Adam contracts to sell his home to Charlene. The court
issues an order of summary judgment in favor of Adam, dismissing the entire cause of
action “with prejudice.”" Two months later, Adam and Charlene sit down at the closing
table. During the closing the title underwriter is asked to waive the lis pendens from the
titte commitment. Can she do this?

Yes, the underwriter may be able to waive the lis pendens. If an order disposes of all
the issues, then it is by definition an appealable final order, even if it does not contain
the 304(a) language “that there is no just reason for delaying either enforcement or
appeal or both.” In fact, this order is almost overkill in terms of appeal. It is an order
that disposes of all the issues, and it is with prejudice, which means that the plaintiff is
barred from bringing another action on the same claim. ltis clearly a final order for
appeal purposes.”™

Before the underwriter can waive the lis pendens, she must first check to see if the
order has been appealed. If thirty days have elapsed from the date of the entry of the
order and no appeal has been taken, the order may be waived. But this does not mean
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that the underwriter merely has to wait thirty days, date down the title file, and, finding
nothing, waive the exception. First, there is the Recorder’s Office or title plant “gap”
problem. That s, there is a gap of days, weeks, and possibly even months from the
date the documents are recorded at the Recorder’s Office to the date when they are
posted in the appropriate indices and available for examination by a title searcher.
Second, remember that the notice of appeal is filed in the court file and not recorded at
the Recorder’s Office. The title company must bring down its search at the circuit
clerk’s office in the courthouse to cover the possible filing of a notice of appeal within
the thirty-day period.

When an appeal is filed, notice has to be given to all the parties. Both Adam and
Charlene offer to give the title company written statements, indicating that they have
received no notice of any appeal. The underwriter may rely on these statements and
waive the lis pendens. The underwriter, however, must remember that on occasion an
appellant may neglect to give notice to a party upon filing an appeal. Itis usually better
to check the court file and not just rely on a statement from the parties or their attorneys
indicating that no one has received notice of an appeal within the thirty day period.

What if the court dismissed the above cause of action “without prejudice?” Because an
order of dismissal without prejudice would allow the plaintiff to file another suit
concerning the same claim, such an order is ordinarily not deemed final for purposes of
appeal. Realistically, though, it is more likely that the plaintiff would simply file a new
complaint in the same proceeding and not appeal or prepare and file an entirely new
lawsuit. Consequently, if in the above Example, the order entered is a dismissal without
prejudice, the title company should not waive the lis pendens.” The case is not
resolved, and the title risk remains.

Example: David owns a home. David wants to sell his home to Edward, and he hires
Frank to remove trash from his property. After Frank finishes, David refuses to pay him.
Frank sues David on three counts: breach of contract, unjust enrichment, and
foreclosure of a mechanics lien.* Frank prepares his lien and lis pendens and records
them against David’s home. The title examiner is asked to prepare a title commitment
for the property, and he shows both items in Schedule B. Later, when the examiner is
told that the sale will close soon, he goes to the courthouse to check the court case.
He discovers that the court has issued an order of summary judgment six weeks ago,
dismissing only count three. The order does not contain the Supreme Court Rule
304(a) “no just reason for delaying appeal” language. At the closing David’s attorney
tells the closer that she should be able to waive the mechanics lien from the title
commitment because the court has ruled as to the “lien portion” of the cause of action
and the order was not appealed within the thirty-day period. Can the title company
waive the lien?

No, the title company cannot waive the lien. Even though the court’s order was one of
summary judgment, the order disposed of only one of Frank's three causes of action.
Because this order did not address all three counts of Frank’s complaint, it is not a final
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order for appeal purposes. The order can be challenged at any time, not just within the
thirty days after it was entered. An order that does not dispose of all legal issues must
contain the Supreme Court Rule 304(a) magic language in order to be a final order for
appeal purposes. Then, after thirty days, it is non-appealable.

Summary: Any order that does not address all of the issues raised in a complaint is a
final order that starts the thirty day appeal period if it contains the Supreme Court Rule
304(a) magic language. Otherwise, an order that does not contain the Rule 304(a)
magic language must be dispositive of all the issues raised in the complaint to be a final
order that triggers the appeal period.

Agreed Order of Dismissal

Example: George contracts to sell his home to Harold. But lda sues George a week
before closing, arguing that she has a prior contract with George to purchase the home.
Ida records a lis pendens against the land. She delivers a copy of the lis pendens to
every title company in town. At closing, however, the closer is given an agreed order
signed by both the attorneys for George and Ida. The order indicates that the cause of
action is dismissed. Does the closer have to wait thirty days before she can close the
transaction and waive the lis pendens from the title commitment?

No, she does not have to wait thirty days; the title company may waive the exception at
the closing table. An agreed order is an order signed by all the parties to the litigation.
Because both the plaintiff and the defendant agree to the dismissal of the case, the
closer does not have to wait thirty days.

Supreme Court Rule 305

Example: The title company prepares a commitment for “necessary parties for
mortgage foreclosure.”™ The attorney for the lender calls the title examiner and tells her
that the court has issued an order, confirming the judicial sale of the land.®" He also
tells the examiner that the sheriff has just issued a sheriff’s deed to the lender and that
the lender will be conveying the land immediately to a third party purchaser. The
closing is set for the following day. The examiner goes to the courthouse to examine
the mortgage foreclosure file and discovers that the mortgagor has appealed the circuit
court’s order of confirmation. The examiner returns to the office and amends the
commitment by merely inserting the words “appeal filed” and the filing date after the
Schedule B exception for the mortgage foreclosure proceeding. The following day, the
closer begins to prepare for the closing. As he reviews the title commitment, he sees
the revised exception. The examiner has not indicated how the appeal might be
waived, if at all. What does the closer do? How can this exception be underwritten?

Supreme Court Rule 305 relates to the staying of the enforcement of a judgment
pending an appeal. Specifically, see Supreme Court Rule 305(b) and 305(k):
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(b) Except in cases [concerning the appeal of the termination of parental
rights],on notice and motion, and an opportunity for opposing parties to be
heard, the court may also stay the enforcement of any judgment, other
than a judgment, or portion of a judgment, for money, or the enforcement,
force and effect of appealable interlocutory orders or any other appealable
judicial or administrative order. The stay shall be conditioned upon such
terms as are just. A bond or other form of security may be required in any
case, and shall be required to protect an appellee’s interest in property.

(k) If a stay is not perfected within the time for filing the notice of appeal, or
within any extension of time granted under subparagraph ( ¢ ) of this rule,
the reversal or modification of the judgment does not affect the right, title,
or interest of any person who is not a party to the action in or to any real or
personal property that is acquired after the judgment becomes final and
before the judgment is stayed; nor shall the reversal or modification affect
any right of any person who is not a party to the action under or by virtue
of any certificate of sale issued pursuant to a sale based on the judgment
and before the judgment is stayed.

In the Example, the title underwriter wants to be sure that there has been no stay of the
order confirming the foreclosure sale. A “stay” is a judicial order, a temporary “halting”
of the contemplated action. If a stay order is entered in the Example, the enforcement
of the decision to confirm the sale is held in abeyance, pending the appeal. A stay can
be filed in either the circuit court or the appellate court.

Rule 305(b) refers to a bond, but the underwriter does not have to be too concerned
about the bond. The posting of a bond can be excused. The stay is the important item
that the underwriter must consider.

Rule 305(k) refers to the “time for filing the notice of appeal.” Rule 303(a) states that
the notice of appeal must be filed with the clerk of the circuit court within thirty days after
the entry of the final judgment appealed from, or within thirty days after the entry of the
order disposing of the last pending post-judgment motion. Note, though, that the time
for filing the notice of appeal may be extended by a motion made within the time for
filing the notice of appeal. In this regard, see Rule 305( ¢ ).

What do these various provisions of the Supreme Court Rules mean to the title
underwriter? Simply this: if there is an appeal filed but no stay requested or entered
during the appeal period, then a later reversal of the judgment order does not affect the
right, title, and interest of someone who acquired the land who was not a party to the
original action. The underwriter does not have to wait until the expiration of the time for
filing the notice of appeal before waiving the proceeding. Rule 305(k) indicates that a
reversal or modification of the judgment or order does not affect the rights of a person
not a party to the action who acquires the property after the judgment or order becomes
final but before the filing of a stay."



The underwriter must remember that the “if there is no stay, then reversal is okay”
provisions of Rule 305 are only applicable to one who was not a party to the original
action. Thus, these provisions would not be applicable to the foreclosing lender, as the
lender was the plaintiff in the foreclosure proceeding. However, the provisions would be
applicable to a third party purchaser at the judicial sale or a purchaser from the
foreclosing lender.

Consider, then, a more appropriate title exception for a pending appeal than the one
raised by the examiner:

Note: Appeal filed in the appellate court, case number

Pursuant to Supreme Court Rule 305(k), the above exception will be waived upon
receipt of evidence that there has been no stay entered in either the trial court or the
appellate court and upon the recording of a deed to a grantee that is not a party to this
action.

What kind of evidence would the underwriter need in order to waive this exception? As
noted above, the title company must check the court file to be sure that no stay has
been entered in the proceeding. But if necessary, the underwriter might consider a
letter from the attorney for the lender. A stay would require a hearing, and all attorneys
would be notified of a pending hearing concerning a party’s request for a stay.
Therefore, as a last resort the underwriter could waive the exception for the appeal with
a letter from one of the attorneys, stating that he or she has not received any notice of a
hearing concerning a motion for a stay.

Title company personnel should remember that the use of Supreme Court Rule 305 is
not limited to mortgage foreclosures.

Example: Jack claims an interest in Karen’s home. Karen files a quiet title action in
hopes of eliminating Jack’s alleged interest. The court enters a final order that quiets
title in favor of Karen. Jack appeals. Karen, tired of the litigation, now wants to sell her
home and enters into a real estate sales contract with Larry. Assuming there is no stay
entered in the proceeding, the title company can insure the sale from Karen to Larry and
not worry that Larry will be evicted from the home by reason of a later reversal of the
order.

As noted in the first paragraph of this article, appeals can be a deadly trap for the
unwary. It is certainly true that to the uninitiated, court proceedings can be imposing,
court orders can be daunting, and appeals can be intimidating. But they do not have to
be. Itis hoped that this article will be an effective map that can guide the attorney and
the title company through the judicial proceeding maze and out of harm’s way.
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