Note: The information contained herein should not be construed as giving legal advice.  It is offered only in the interest of promoting scholarship and the exchange of ideas relative to real estate installment contracts. This analysis is not intended to be a substitute for one’s own legal research and conclusions relative thereto.
EQUITABLE CONVERSION IN A NUTSHELL:
IS THERE A “PERFECT” INSTALLMENT CONTRACT?

Key to Abbreviations

CS = Contract Seller

CB = Contract Buyer

The Equitable Conversion Dilemma

CS wants a “no equitable conversion” clause in the contract.

Why? CS is worried about CB’s post-contract judgments.

Why? CS is worried about the due-on-sale clause of CS’s mortgage.

CB wants equitable conversion to be a part of the contract.

Why? CB is worried about CS’s post-contract judgments.

Possible Solutions

Illinois land trust (not CB, individually) executes the contract as the purchaser.


Why? The risk of CB’s post-contract judgments is minimized.

Installment contract contains provisions for equitable conversion.


Why? The risk of CS’s post-contract judgments is minimized.

Possible Problem 

Resolving the “due-on-sale” problem is in conflict with the above solution.


Why?  A contract can trigger the due-on-sale clause of CS’s mortgage.


Therefore, the contract must contain a “no equitable conversion” clause.


Therefore, the contract must give CB possessory interests only.


But:  Post-contract judgments of CS could then be a problem for CB.

The Perfect Installment Contract?


But: Is the mortgage “due on sale” clause really an issue now?


Therefore, the perfect installment contract might be:

· Illinois land trust executes the contract as CB.

· The contract contains provisions for equitable conversion.

But: CS can foreclose the post-contract judgments of CB.

In this regard, see 735 ILCS 5/15-1106(3)( c ).
Therefore, the perfect installment contract for both CS and CB might be:

· CB, individually, executes the contract.

· The contract contains provisions for equitable conversion.

