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As the cold winds of winter blew the Chicago metropolitan area into the year 2009, it became immediately apparent that the nation’s economic recession was not going to end anytime soon.  The real estate market was free falling. Although interest rates were low, potential homebuyers were having difficulty qualifying for a mortgage.  Surely there was a better way to get a buyer into a home.

Both of us were in the title insurance business in the early 1980s.  Back then interest rates were in the high teens.  People wanted to buy real estate, but they did not want to pay those high interest rates.  So instead, these purchasers turned to the installment contract.  Would this same contract succeed in today’s depressed economy?  We both believed that it would.

Dick Bales came up through the ranks on the title side of this business.  Tammy Freese, on the other hand, has spent her years on the residential and commercial escrow side.  Together, we felt that we were uniquely qualified to create a cyber-library of virtually everything that the real estate attorney needs in order to represent an installment contract purchaser or seller.   After several months of intense work, we think that we have succeeded. Three sample contracts provide the attorney with dozens of contract provisions.  These forms (like all the forms in this section) are written in Microsoft Word format and have expandable “fields” that can be customized, thus giving the final product a seamless and professional appearance.

We still had the four installment contract escrow instructions that Chicago Title used twenty-five years ago.  We carefully reviewed each document and painstakingly converted instructions that were designed to be completed on paper into escrow forms that could be filled out on the computer.  Although the text of these instructions is password protected, the four documents also have expandable fields that allow the attorney to draft a document for every conceivable situation.  (But don’t worry; for the traditionalists, we have included conventional “lined” versions of each set of instructions.)
In case the attorney is unsure as to what set of instructions is appropriate to use for a particular situation, we have included a comprehensive guide to these four escrow instructions.

A major obstacle to buying and selling real estate via installment contract in the early 1980s was the due-on-sale clause of the seller’s mortgage.  Back then, a buyer was eager to purchase a home and make the seller’s mortgage payments when the seller’s interest rate was eight percent and the current rates were eighteen percent.  But understandably, the seller’s lender took a dim view of this practice.  Does the execution of an installment contract trigger the due-on-sale clause of the seller’s mortgage?  If so, how does one address this issue in the contract?  The possible enforcement of the due-on-sale clause creates a tension or conflict that is inherent in every installment sale transaction.  Every attorney should read the “Guide to Installment Contracts” before writing a contract.  These tensions or conflicts are in essence land mines, but this guide tells the attorney where the land mines are.

When the purchaser and seller sign an installment contract, there is a change in the legal relationship between the parties.  The seller continues to hold legal title to the land, but in trust for the buyer.  The buyer, on the other hand, becomes the equitable owner of the land, holding the purchase money in trust for the seller.

Because of this legal shifting of relationships, it is possible for Chicago Title to insure the contract purchaser of residential property against loss arising from the post-contract judgments of the contract seller.  But in order to do so, Chicago Title will want to make sure that the contract purchaser will remain in possession of the home. The “possession affidavit” is designed to provide these assurances.

The details of this additional coverage are set forth in the treatise entitled, “The Illinois Installment Contract to Purchase Real Estate:  A New Look at an Old Subject.”  For the attorney who wants to know virtually everything there is to

know about installment contracts, he or she is invited to read this comprehensive article.
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